




















































































































































































































AFFIDAVIT OF JAMES R. COPLAND 

1. My name is James R. Copland. I am over the age of 18 and am competent to 
make this declaration. 

2. The facts set forth in this declaration are based on my personal knowledge 
and expertise and are submitted in my individual capacity. 

3. I am a senior fellow at the Manhattan Institute and the lnstitute's director of 
Legal Policy. I received my J.D. and M.B.A. from Yale University, my M.Sc. 
from the London School of Economics, and my B.A. from the University of 
North Carolina at Chapel Hill. 

4. I serve as a director and vice chairman of a privately held for-profit 
corporation and as a director of multiple nonprofit boards. I have previously 
served on many private-company, public and nonprofit boards. I also 
previously worked as a management consultant with McKinsey and 
Company and served as a law clerk to Hon. Ralph K. Winter on the U.S. 
Court of Appeals for the Second Circuit. 

5. I have testified before Congress as well as state and municipal legislatu1·es. 

6. I am the author of The Unelected: How an Unaccountable Elite Is Governing 
America (Encounter 2020). I am also the author of many policy briefs, book 
chapters, articles, and opinion pieces in a variety of publications, including 
the Harvard Business Law Review and Yale Journal on Regulation. 

7. In 2011 and 2012, I was named to the National Association of Corporate 
Directors "Directorship 100" list, which designates the individuals most 
influential over U.S. corporate governance. 

8. A true and correct copy of my cuniculum vitae, detailing my educational and 
professional experience, is attached to this declaration. 

9. I understand that Nasdaq seeks the Securities and Exchange Commission's 
(SEC's) approval of proposed listing rule 5605(f), known as the diversity rule. 

10. I understand that this proposed diversity rule would require Nasdaq-listed 
companies to have (A) "at least one directm who self-identifies as female," 
and (B) "at least one director who self-identifies as Black or African 
American, Hispanic or Latinx, Asian, Native American or Alaska Native, two 
01· more races or ethnicities, or as LGBTQ+." In the alternative, I understand 
Nasdaq would require listed companies to publicly "explain" in writing why 



they do not comply with either or both diverse director requ:frements. Firms 
that fail to comply or explain after a warning would be delisted from the 
exchange. 

11. As a director, management consultant, and academic, I have significant 
expertise in management, corporate communications, corporate law, and 
corporate litigation risk. 

12. In my expert opinion, the diversity rule will likely result in increased director 
compensation costs, director liability insurance costs, and a one-time director 
"search cost" loss for firms and investors. 

13. Compliance with the diversity rule will likely result in increased reputational 
and legal risks for firms because the proposed r ule relies on highly arbitrary 
and subjective minority classifications that create opportunities for negative 
media coverage and an increased risk of misrepresentation lawsuits or 
government investigations. 

14. For example, I cannot say for certain who will qualify as a "member of the 
queer community." This classification might mean anyone who is not 
hete1·osexual, or it might mean heterosexuals who associate frequently with 
or identify as allies of gay individuals. 

15. This subjectivity might trigger lawsuits alleging misrepresentations about 
the minority status of members of a firm's board of directors. 

16. For example, a firm may communicate that a director is Native American 
based on the self-identification of that individual director. But in doing so, a 
firm may incur legal risks should that director's self-identification be 
challenged as false by investors or regulators because the director lacks a 
"tribal affiliation" or "community recognition" needed to qualify under 
Nasdaq's definition. 

17. As another example, a firm may communicate that a fuector is "black" based 
on the director's self-identification. But in doing so, the fi1·m may include 
legal risks should that director's self-identification be challenged as false by 
investors or regulators if the director h appens to have "origins in ... North 
Africa" and is therefore "White" under Nasdaq's definition. 

18. Compliance with the diversity rule would also increase the liability risk for 
some firms under federal or state non-discrimination laws, which gene1·ally 
prohibit making employment decisions based on race and often prohibit 



making employment decisions based on other protected categories like sex 
and sexual orientation. 

19. In order to avoid the legal risks of publicly classifying persons by sex, race, or 
sexual orientation, some firms may be compelled to explain their decision not 
to comply. 

20. In my expert opinion, firms that opt to publicly explain their reasons for non­
compliance with Nasdaq's diversity rule will be subject to an increased risk of 
reputational harm. 

21. Negative news coverage and diversity activist campaigns highlighting a 
fu·m's statement of non-compliance with the diversity rule could impair a 
firm's reputation with its customer base or investors and result in a higher 
cost of capital, reduced profitability, and lower share prices, even if such 
effects might be mitigated in the long run. 

22. Firms that publicly explain their reasons for non-compliance will also incur 
significant legal risk. Such public explanation statements may attract legal 
investigations or shareholder lawsuits alleging material misrepresentations 
or om1ss10ns. 

23. A statement explaining a firm's reasons for non-compliance may also expose 
a firm to enforcement risks from state regulators. For example, the New York 
Martin Act only requires a plausible allegation that an exchange listed firm 
made (1) a misrepresentation or omission; (2) that is material. Under such 
open-ended standards, it is probable that exchange-listed firms may trigger 
state enforcement investigations or lawsuits based on statements explaining 
reasons for non-compliance with the diversity rule. 

24. Irideed, shareholder lawsuits regarding corporate misrepresentations in 
statements about diversity have ah·eady been brought against firms such as 
Gap, Oracle, Facebook, Micron, Monster, and Qualcomm. A firm that makes 
a statement about its non-compliance with Nasdaq's proposed diversity rule 
is likely to face an increased risk of similar shareholder lawsuits. 

25. The explanation, in effect, functions as a penalty for non-compliance with the 
diversity rule. 

26. Given these serious risks, I believe the proposed rule is a double-edged sword 
requiring that fi1·ms discriminate based on sex, race, or sexual orientation in 
hiring directors, or else assume a serious risk of reputational and litigation 
harms. 



27. Given these risks, the diversity rule pushes prudent directors and managers 
to spend more limited resources on corporate communications consultants 
and lawyers to assess and mitigate the costs, and the reputational and legal 
risks, of a firm's attempt to comply with the diversity rule 01· provide a public 
explanation for non-compliance. 

28. I declare that the foregoing is a true and correct statement of my expert 
opinion and judgment. 

Executed on: _,,_jJ________, 2021 



JAMES R. COPLAND IV 
 

                     
                     

  
 

CURRENT POSITION 
 

Manhattan Institute for Policy Research                  New York, NY 
Director, Legal Policy                                       2003-Present 

Senior Fellow                 2010-Present 
 

▪ Manage legal policy efforts for non-partisan 501(c)(3) think tank. 
 

- Legal policy efforts center on developing and communicating sound ideas for reforming 

America’s civil and criminal justice systems.  

- Portfolio of projects and initiatives has included empirical analyses, policy development, 

and popular communications. 
  

▪ Engage in written research and advocacy, as both an author and editor. 
 

- Have authored scores of policy white papers, book chapters, and articles in law journals.  

- Have edited papers written by leaders in the academy and private practice. 

- Have written more than 100 popular opinion pieces leading national periodicals including 

The Wall Street Journal, The Washington Post, National Law Journal, and USA Today. 
 

▪ Speak regularly to specialized and popular audiences on legal-reform issues. 
 

- Have testified before both houses of Congress, state and municipal legislative bodies, and 

international government bodies. 

- Have been consulted by the U.S. Sentencing Commission, the Administrative Conference 

of the United States, and the Executive Office of the President.  

- Have made hundreds of media appearances in such outlets as PBS, Fox News, MSNBC, 

CNBC, Fox Business, Bloomberg, C-Span, and NPR. 

 

Author: The Unelected: How an Unaccountable Elite Is Governing America (Encounter Books, 2020) 
 

▪ “Copland argues persuasively . . . that quite a lot of our governance comes from people we didn’t vote 

for, and whom we cannot vote out to hold them accountable for misrule.” 

—Dan McLaughlin, National Review 
 

▪ “The clearest and most succinct summary of these complicated subjects that I have ever seen.” 

—Mark Pulliam, Law and Liberty 
 

▪ “A masterful history.” 

—Philip K. Howard, author, The Death of Common Sense; founder, Common Good 
 

▪ “Valuable reading for anyone committed to a republican form of government.”  

—Leonard Leo, Co-Chairman, Federalist Society for Law and Public Policy Studies 
  

▪ “Ideas we should be discussing to get on a better path.” 

—Thomas J. Donohue, Chief Executive Officer, U.S. Chamber of Commerce  
 

▪ “Copland’s insightful historical and legal analysis is a necessary precondition to any institutional 

solution.” 

— Richard A. Epstein, Laurence A. Tisch Professor of Law, NYU Law School 
 

▪ “Jim Copland knows more about this subject than almost anyone—and after you read this book, you 

will too.” 

—Walter K. Olson, author, The Litigation Explosion; senior fellow, Cato Institute 
 

Awards 
 

Directorship 100: Published by the National Association of Corporate Directors, designating the 

individuals most influential over U.S. corporate governance (multiple occasions). 

 

Legal Reform Champion: Research: Awarded by the U.S. Chamber of Commerce Institute for 

Legal Reform, for Trial Lawyers, Inc. series of publications on civil litigation in America. 



 

PRIOR POSITIONS 
 

McKinsey and Company                        New York, NY 
Associate                     2000-2002 

▪ Worked on post-merger management for major pharmaceutical companies and 

banks and on high-net-worth client strategy for financial institutions. 
▪ Assisted on development of McKinsey’s internal electronic research platform. 
▪ Assisted McKinsey’s internal asset manager on firm’s private and public equity 

portfolio. 
 

United States Court of Appeals for the Second Circuit     New York, NY 
Law Clerk, Chief Judge Ralph K. Winter                  1999-2000 
 

Chase Securities, Inc.          New York, NY     
Summer Associate, Investment Banking             Summer 1998 
 

Moore & Van Allen             Charlotte, NC 
Summer Associate, Corporate Law             Summer 1997 
 

Robinson, Bradshaw & Hinson           Charlotte, NC 
Summer Associate, Law               Summer 1997 

 
EDUCATION 
 

Yale University                    New Haven, CT 
Juris Doctor                            2003 

Master of Business Administration               1999 
 Awards:  John M. Olin Fellow in Law and Economics 

Coker Fellow in Constitutional Law 

Leadership:   Yale Federalist Society, Vice President 

Yale Journal on Regulation, Articles Editor, Submissions Committee 

Yale Skeet & Trap Team, Captain, ACUI AA American Skeet 
 

 London School of Economics and Political Science                     London, UK 
 Master of Science in Politics of the World Economy              1995 
 

 University of North Carolina at Chapel Hill     Chapel Hill, NC 
 Bachelor of Arts with Highest Distinction, Economics with Highest Honors           1994 

Awards:  John Motley Morehead Scholar   

National Merit Scholar 

Honors Prize in Economics 

Phi Beta Kappa    

Leadership:  Student Body President 

  Carolina Critic, Editor 

 
BOARDS AND OTHER AFFILIATIONS 
 

Tryon Palace Foundation, Director (2020-Present) 

First Presbyterian Church (New Bern, NC), Pastor Nominating Committee (2020-Present) 

African-American Heritage & Culture Center of New Bern, Founding Director, Treasurer (2019-Present) 

Copland Fabrics, Inc. (Hopedale, NC), Director (1998-Present), Vice Chairman (2018-Present) 

Government Justice Center (Albany, NY), Director (2018-Present) 

Epiphany School of Global Studies (New Bern, NC), Trustee (2019-2020) 

Copland Industries, Inc. (Hopedale, NC), Director (1997-2019), Vice Chairman (2018-2019) 

Union Church of Pocantico Hills (Sleepy Hollow, NY), Trustee (2014-2019), President (2015-2016) 
Fifth Avenue Presbyterian Church (New York, NY), Elder (2006-2009) 

University of North Carolina at Chapel Hill (Chapel Hill, NC), Trustee (1993-1994) (ex officio)  

     



EXHIBIT 
C 



Only Non‐U.S. 
Companies Gender Race

Sexual 
Orientation

1 Thomas & Starr, Carlyle Group (2019) N N B N Y Y N Y
Combined diversity metric includes female, Black, Hispanic and Asian directors, does not separate 
effects due to race, gender (p. 5, n. 19)

2 Babcock et al, FCLT Global (2019) N N N N Y N N N Diversity metric includes age and gender (p. 11), separate analyses address age and gender (p. 12)
3 Hunt et al, McKinsey (2015) N Y B N Y Y N N
4 D. Carter et al (2003) Y Y C N Y Y N N

5 Bernile et al (2017) Y Y C N Y Y N Y
Composite diversity metric includes age, gender, ethnicity, financial expertise, number of 
directorships, educational background, does not separate effects due to race, gender (p. 10)

6 Kerlsley et al, Credit Suisse (2014) N N B N Y N N N
7 Eastman et al, MCSI (2016) N N N N Y N N N
8 N. Carter et al, Catalyst (2011) N Y N N Y N N N
9 Credit Suisse ESG Research (2016) N N N N N N Y N
10 Quorum (2019) N N N N N N Y N Not a study
11 Hunt et al, McKinsey (2020) N Y B N Y Y N N
12 Moody's Investors Service (2019) N Unable to access without subscription
13 Pletzer et al (2015) Y Y C N Y N N N Meta‐analysis
14 Eagly (2016) Y N N N Y N N N Narrative summary of literature
15 Post and Byron (2015) Y Y C N Y N N N Meta‐analysis
16 Byron and Post (2016) Y Y C N Y N N N Meta‐analysis, but related to corporate social performance‐‐not relevant
17 D. Carter et al (2010) Y Y C N Y Y N N
18 Campbell & Minguez‐Vera Y Y C Y Y N N N Only Spanish companies
19 Adams & Ferreira Y Y C N Y N N N
20 Srinidhi et al (2011) Y Y C N Y N N N
21 Pucheta‐Martinez et al (2016) Y Y C Y Y N N N Only Spanish companies
22 Gull et al (2017) Y Y C Y Y N N N Only French companies
23 Bravo & Alcaide‐Ruiz (2019) Y Y C N Y N N N
24 Abbott et al (2012) Y Y C N Y N N N
25 Wahid (2019) Y Y C N Y N N N
26 Cumming et al (2015) Y Y C Y Y N N N Only Chinese companies
27 Chen et al (2016) Y Y C N Y N N N
28 Gul et al (2011) Y Y C N Y N N N
29 Abad et al (2017) Y Y C Y Y N N N Only Spanish companies
30 Lucas‐Perez et al (2014) Y Y C Y Y N N N Only Spanish companies

31 Westphal et al (1995) Y Y C N N N N Y
Combined diversity metric includes educational background, functional background, insider status, 
age; does not include gender, race, or sexual orientation

32 Forbes & Milliken (1999) Y N N N N N N N Not a study
33 Dallas (2002) Y N N N Y Y N N Not a study
34 Dhir (2015) N N N Y Y N N N Only Norwegian companies, qualitative study

Study No.
Only Combined 
Diversity Metric Comment

Summary of Studies Cited by Nasdaq in its Review of the Academic Research, 85 Fed. Reg. 80,472, 80,475‐80 (Dec. 11, 2020)
Diversity Trait ExaminedIncludes Control Variable 

Analysis
N none; B basic; 

C controls
Includes Statistical 
Significance Analysis

Peer 
Reviewed

Study Authors (Date)
*see sheet for full citation



1 Jason M. Thomas and Megan Starr  From Impact Investing to Investing for Impact  The Carlyle Group (Feb. 2019)  https://www.carlyle.com/global‐insights/invest‐with‐impact‐whitepaper‐thomas‐starr 
2 Ariel F. Babcock  et al.  The Long‐term Habits of a Highly Effective Corporate Board  FCLT Global (Mar. 2019)  https://www.fcltglobal.org/resource/the‐long‐term‐habits‐of‐a‐highly‐effective‐corporate‐board/
3 Vivian Hunt  et. al  Diversity Matters  McKinsey & Company (Feb. 2015)  https://www.mckinsey.com/business‐functions/organization/our‐insights/ /media/2497d4ae4b534ee89d929cc6e3aea485.ashx
4 David A. Carter  et al.  Corporate Governance  Board Diversity  and Firm Value  38 Fin. Rev. 33 (2003).
5 Gennaro Bernile et al.  Board Diversity  Firm Risk  and Corporate Policies  (Mar. 2017)  https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2733394 (whitepaper  not peer reviewed)
6 Richard Kerlsley  et al.  The CS Gender 3000: Women in Senior Management  Credit Suisse (Sept. 2014)  https://directwomen.org/sites/default/files/news‐pdfs/9.pdf
7 Meggin Thwing Eastman  et al.  The Tipping Point: Women on Boards and Financial Performance  MCSI (Dec. 2016)  https://www.msci.com/documents/10199/fd1f8228‐cc07‐4789‐acee‐3f9ed97ee8bb
8 Nancy M. Carter and Harvey M. Wagner  The Bottom Line: Corporate Performance and Women’s Representation on Boards (2004‐2008)  Catalyst (2011)  https://www.catalyst.org/wp‐content/uploads/2019/01/the_bottom_line_corporate_performance_and_womens_representation_on_boards_2004‐2008.pdf
9 LGBT: the value of diversity  Credit Suisse ESG Research (Apr. 2016)  https://research‐doc.credit‐suisse.com/docView?language=ENG&source=emfromsendlink&format=PDF&document_id=807075590&extdocid=807075590_1_eng_pdf&serialid=evu4wNcHexx7kusNLaZQphUkT9naxi1PvptZQvPjr1k%3d
10 Quorum  Out Leadership’s LGBT  Board Diversity and Disclosure Guidelines (2019)  http://www.insurance.ca.gov/diversity/41‐ISDGBD/GBDExternal/upload/Quorum‐Template‐Board‐Diversity‐Guidelines‐2019‐Mar.pdf 
11 Vivian Hunt  et al.  Diversity Wins: How inclusion matters  McKinsey & Company (May 2020)  https://www.mckinsey.com/ /media/McKinsey/Featured%20Insights/Diversity%20and%20Inclusion/Diversity%20wins%20How%20inclusion%20matters/Diversity‐wins‐How‐inclusion‐matters‐vF.pd
12 Moody’s Investors Service  Gender diversity is correlated with higher ratings  but mandates pose short‐term risk (Sept. 2019)  https://www.moodys.com/researchdocumentcontentpage.aspx?docid=PBC_1184245 
13 Jan Luca Pletzer  et al. Does Gender Matter? Female Representation on Corporate Boards and Firm Financial Performance—A Meta‐Analysis  10 PLOS ONE (2015)  doi:10.1371/journal.pone.0130005
14 Alice H. Eagly  When Passionate Advocates Meet Research on Diversity  Does the Honest Broker Stand a Chance? 72 J. Social Issues 199 (2016)  doi: 10.1111/josi.12163
15 Corinne Post and Kris Byron  Women on Boards and Firm Financial Performance: A Meta‐Analysis  58 Academy Of Management J. 1546 (2015)  https://doi.org/10.5465/amj.2013.0319
16 Kris Byron and Corinne Post  Women on Boards of Directors and Corporate Social Performance: A Meta‐Analysis  24 Corp. Governance: An Int’l Rev. 428 (2016)  https://doi.org/10.1111/corg.12165
17 David A. Carter  et al.  The Gender and Ethnic Diversity of US Boards and Board Committees and Firm Financial Performance  18 Corp. Governance 396 (2010)  https://wedc‐online.wildapricot.org/Resources/WEDC‐Documents/Women%20On%20Board/Gender%20Diversity%20and%20Boards.pdf 
18 Kevin Campbe l and Antonio Minguez‐Vera  Gender Diversity in the Boardroom and Financial Performance  83 J. Bus. Ethics 13 (2008)  https://link.springer.com/article/10.1007/s10551‐007‐9630‐y
19 Renee B. Adams and Daniel Ferreira  Women in the boardroom and their impact on governance and performance  94 J. Fin. Econ. 291 (2009)  https://doi.org/10.1016/j.jfineco.2008.10.007
20 Bin Srinidhi  et al.  Female Directors and Earnings Quality  28 Contemporary Accounting Research 1610 (2011)
21 Maria Consuelo Pucheta‐Martinez et al.  Corporate governance  female directors and quality of financial information  25 Bus. Ethics: A European Rev. 363 (2016).
22 Ammar Gul  et al.  Beyond gender diversity: How specific attributes of female directors affect earnings management  50 British Acct. Rev. 255 (Sept. 2017)
23 Francisco Bravo and Maria Dolores Alcaide‐Ruiz  The disclosure of financial forward‐looking information  34 Gender in Management 140 (2019)
24 Lawrence J. Abbott  et al.  Female Board Presence and the Likel hood of Financial Restatement  26 Accounting Horizons 607 (2012)
25 Aida Sijamic Wahid  The Effects and the Mechanisms of Board Gender Diversity: Evidence from Financial Manipulation  159 J. Bus. Ethics 705 (2019)  https://doi.org/10.1007/s10551‐018‐3785‐6
26 Douglas J. Cumming  et al.  Gender Diversity and Securities Fraud  58 Academy of Management Journal 1572 (2015)  http://dx.doi.org/10.5465/amj.2013.0750
27 Yu Chen  et al.  Board Gender Diversity and Internal Control Weaknesses  33 Advances in Acct. 11 (2016)
28 Ferdinand A. Gul  et al.  Does board gender diversity improve the informativeness of stock prices? 51 J. Acct. & Econ. 314 (2011)
29 David Abad  et al.  Does Gender Diversity on Corporate Boards Reduce Information Asymmetry in Equity Markets? 20 Business Research Quarterly 192 (2017)
30 Maria Encarnacion Lucas‐Perez  et al.  Women on the Board and Managers’ Pay: Evidence from Spain  129 J. Bus. Ethics 285 (2014)
31 James D. Westphal and Edward J. Zajac  Who Shall Govern? CEO/Board Power  Demographic Similarity  and New Director Selection  40 Admin. Sci. Q. 60 (1995)
32 Daniel P Forbes and Frances J. Milliken  Cognition and Corporate Governance: Understanding Boards of Directors as Strategic Decision‐Making Groups  24 Academy of Management Review 489 (1999)
33 Lynne L. Dallas  Does Corporate Law Protect the Interests of Shareholders and Other Stakeholders?: The New Managerialism and Diversity on Corporate Boards of Directors  76 Tul. L. Rev. 1363 (2002)
34 Aaron A. Dhir  “Lessons from Norway: Successes and Limitations of the Quota Model ” in CHALLENGING BOARDROOM HOMOGENEITY: CORPORATE LAW  GOVERNANCE  AND DIVERSITY  (2015) Cambridge University Press  https://doi.org/10.1017/CBO9781139053327  https://www.cambridge.org/core/books/cha lenging‐boardroom‐homogeneity/A26334F8F5B99AF2A40DF5C869906D69




